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ABSTRACT

There is an emerging international recognition
that the rights and needs of children are
systematically ignored at the point of imprisoning
their parents. This article identifies why it is
important that greater attention is given to this
vulnerable group of children and identifies some
of the issues that need to be taken into account
in so doing. Whilst the adverse effect on
children’s needs and welfare of imprisoning a
parent has been relatively well documented in
recent years, the consideration of a child’'srights
to continuing family life has received much less
attention. Asincarcerationrateshaveincreased
dramatically in many countries over the last
decade, more and more children are
systematically having their rightsignored.
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INTRODUCTION

Inalandmark judgement in a South African case
Sv M [2007] ZACC 18, JusticeAlbie Sachsruled
that therightsof children should alwaysbetaken
into account when sentencing their parentsand, at
least in borderline cases, aprimary caregiver of
children should not besent tojail. Inthisinstancehe
decided not to imprison awoman guilty of credit
card fraud becauseit would haveinfringed the human
rightsof her three children.

Inthisarticle!l will consider why thisjudgement is
soimportant and why it should betaken serioudy in
all countries. | will identify some of thedilemmas
that need to be taken into account in so doing, in
order to prompt refl ection and dialogue amongst
practitioners. Children havethesamerightsasadults
torespect for their privateand family lifeunder article
elght of the European Convention on Human Rights
(ECHR). Theimprisonment of aparentisclearly
aninfringement of that right. 1t may bejustifiedif it
is in accordance with the law but needs to be
proportionateto thelegitimateam sought.
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Taking amore child-centred gpproach to sentencing
adults clearly demands a significant shift from
argumentswhich usudly start with theadult and the
moreusua consderation of the positiveeffect their
family might haveonan adult’soffending. Currently
theimpact onthe child, in sentencing aparent, is
morelikely to be used by the defencein arguments
about theimpact upon the offender’ srehabilitation
—for exampleif thelink with the childissevered,
theremight beadditiond strain onthedefendant from
being separated from the child and worry about the
careof thechild.

Itisestimated that 162,000 childreninthe UK are
affected by parental/carer imprisonment every year,
athoughthereisnoofficia record of thesenumbers
(Nivenand Stewart, 2005). Inthe European Union,
an estimated 700,000 children are separated from
an imprisoned parent every year (QUNO, 2008)
but no State systematically recordstheir existence.
Theseinvigblechildren havebothrightsand needs,
which are being regularly overlooked throughout

Europeandonaglobal level.

IMPACT ON CHILDREN OF
IMPRISONING A PARENT

Unlikeresearch ontheeffectsof divorceon children,
there are few large-scale studies of prisoners
children, reflecting the pervasive socid exclusion of
thisvulnerable population. For somefamilies, this
relativeinvisbility iswhat they would no doubt seek.
Inan Irish study, 62% of prisonersstated that their
childrendid not know thet they werein prison (King,
2002). Parentsexplain that thisisbecause either
the childistoo young to understand, or that they do
not want thechild tothink that prisonisan acceptable
outcome, or that they are concerned that they might
be bullied (Robertson, 2007). Similarly, families
often want to keep their situation hidden from the
local community, particularly from neighbours, the
school or socid services(Glover, 2009). Smal-scae
studies (SCIE 2008) suggest that parental
imprisonment might cause a range of adverse
outcomes for children, including aggressive
behaviour, depression, anxiety, Seeping problems,
egting problems, running away, truancy, poor school
gradesand delinquency.
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A dgnificant study about theimpact of imprisonment
on children comesfrom aprospectivelongitudinal
study of boysinthe Cambridge Study in Delinquent
Deve opment. Thisfollowed through acohort of 411
boys, bornin 1953 and whowerelivinginaworking
class areain South London at age eight or nine
(Farrington, 2003). The study compared the
outcomesfor 23 boyswho between birth and the
age of ten were separated from a parent because of
imprisonment with four control groups. Thesewere:

e Boyswithnohistory of parental imprisonment
or parent-child separation (up to ageten)
Boysseparated by hospitalisation or death
Boys separated for other reasons
Boys whose parents were imprisoned only
beforetheboy’shirth

The study found that parenta imprisonment during
childhood was astrong predictor of antisocial or
delinquent behaviour and that parental imjprisonment
during childhood wasastrong risk factor for mental
health problemsamong adult men.

Other large-scale studies (e.g. Huebner, 2007, Bor,
2004) have also shown that children of prisoners
have approximately threetimestherisk of anti-socia
delinquent outcomesof their peers.

For some children theimprisonment of aparent will
not be atotally negative experience. For children
living in situations of domestic violence or
experiencing other child abuse, imprisonment can
offer aperiod of relief fromtheir torment. Similarly,
whereafamily incomeisused to support adrug or
acohol habit, financesmay berelatively improved.
Somechildren may not havehad acloserdationship
with the parent for a variety of reasons and will
therefore be relatively unaffected by their
Imprisonment.

In England the unifying social policy agendafor
childrenis‘Every Child Matters whichtakesfive
different outcomesfor children and promotesaction
to achievethese. Inagovernmental review for the
Department of Children, Schools and Families
(2009) thefollowing conclusionsweredrawn from
researchfindings. Inevery category the outcomes
for prisoners' children are poor. For ‘ Be Healthy’

the children of prisonershave about threetimesthe
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risk of mental health problems compared to their
peers. For ‘ Stay Safe’ research hasdemonstrated
that parental imprisonment can lead to children
experiencing stigma, bullying and teasing.
Furthermore children’scaregiversoften experience
cons derabledistressduring parental imprisonment
and children are often subject to unstable care
arrangements. For ‘ Enjoy and Achieve' children of
prisonershave beenfoundto experiencehigher levels
of socia disadvantagethantheir peers. For ‘Make
aPostive Contribution’ children of prisonershave
three times the risk of anti-social/delinquent
behaviour compared to their peers. Finaly, for
‘ Achieve Economic Well-Being' imprisonment
frequently hasanegativefinancid impact onfamilies,
leaving them vulnerable to financia instability,
poverty, debt and potential housing disruption. At
thetime of the research (2002) 72% of prisoners
werein recei pt of benefitsbeforecominginto prison.

DOES PARENTAL IMPRISONMENT
ITSELF LEAD TO CHILDREN
OFFENDING?

Prisonersaremorelikdy thanthegenerad population
to beunemployed, to be of low socia class, tohave
multiple mental health problems, many criminal
convictions, marital difficulties, and their own
experiences of abuse and neglect (SCIE 2008).
Ther childrenmight, therefore, beat risk of offending
because of pre-existing disadvantage rather than
because of parental imprisonment.

Attemptsto tease out thisimportant consideration
havenot proved conclusive. Inthe Cambridgestudy,
referred to above, Murray and Farrington (2005)
demonstrated that exposure to parental
Imprisonment caused adverse outcomesfor children.
Two other American sudiesweresmilarly consstent
with thisconclusion (Huebner, 2007 and Stanton,
1980). However, in aSwedish study (Murray, J,
Janson, C-G. and Farrington, D.P,, 2007) parental
Imprisonment was not found to predict offspring
criminal behaviour. InAustralia, Bor (2004) aso
foundthat, after controlling for backgroundrisks(eg.
family income, marita conflict, teenagemotherhood)
parental imprisonment did not significantly predict
adolescent anti-social behaviour.
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The conclusion that can be drawn at this stageis
that whilst there is a strong correlation, poorer
outcomesare not proven to be caused by parental
imprisonment. (DCSF, 2009). Further researchis
needed in thisarea. AsAnsbro (2008) cautions
“human development is too complex to isolate
particular factorsascausative’ butinal of the pieces
of researchin her study of using attachment theory
with offenders, thequality of early parenting emerges
asonefactor that isimportant in determining later
development.

Avallableknowledgein child development, fromthe
field of neuroscience and from psychological
attachment theory, highlightssignificant tagesina
child’'slifewithimportant outcomesfor thechild’s
long-term development if particular stages are
negatively affected. The Journal of Attachment and
Human Development Vol. 12, no.4, July 2010is
devotedtotheissueof incarcerated parentsand their
children. Murray and Murray (2010), for example,
explore how prior insecure attachment and social
adversity might interact with parental incarceration
and contribute to the psychopathol ogy of achild.

PROTECTIVE FACTORS

Itisimportant to consider why the Swedish study
mentioned above, in contrast to the English study,
did not find thesame strong prediction, and possible
causal influence, of parental imprisonment on child
offending. Itispossiblethat:

“ Swedish children may have been
protected fromthe adver se effects of
parental imprisonment by more
family-friendly prison policies, a
welfare-orientated juvenile system,
an extended social welfare, a less
diverse population, and more
sympathetic public attitudes toward
crime and punishment”

(SCIE, 2008)

Further researchinto cross-national comparisonsis

needed to investigate the effective protectivefactors
of differing socid policies.
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In recent yearsthere has been increasing research
into ‘resiliency’ and the factors that can protect
childrenfrom advergity intheir environment. Atan
individual level, having a high 1Q, an easy
temperament and being agood-looking child have
been found to be protectivefactors. In addition good
parental attachment and bonding aresignificant as
well ashaving positive peer relationships. (Rutter,
1990). For achild of animprisoned parent, itisa
reasonable hypothesisto suggest that being cared
for by oneof theremaining parentsand continuing
to live in the same home is likely to be more
protective than moving to relativesor into the state
caresystem.

Thenumber of children separated fromtheir fathers,
by imprisonment, issignificantly greater thanthose
separated from their mothers. Although in England
and Wales the number of women imprisoned
increased dramatically during the period between
1993 and 2000 by 115% as against 42% for men,
thenumber of menimprisoned exceedswomen, being
over 90% of the total prison population (ICRC,
2009).

Materna imprisonment islikely to bemore harmful
than paternal imprisonment for children because
children aremorelikely to live with their mother
beforeimprisonment; children arelesslikely to be
placed with their other parent when mothers are
imprisoned and aremorelikely to beplaced infoster
care. Inaddition, because mothersarelikely tobe
held further away from homethan fathers, children
may belesslikely tobeabletovistthemand, thereby,
maintain Sgnificant contact.

Inthe UK, HM PrisonsInspectorate (1997) found
thet:

e 25% of female prisoners had their children’s
father or partner caring for their children
25% were cared for by their grandmothers
29% were cared for by other family members
or friends

e 12%werein care, with foster parents, or had
been adopted
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Thisstudy wascompleted beforethevery significant
risein the prison population during the end of the
twentieth century and thefirst years of the twenty-
first. Whilst the percentagesare possibly the same,
the number of children affected is considerably
greater.

Rosenberg (2009) argues for research that
distinguishes the unique stressors and outcomes
related to having amother or father in prison aswell
asthe developmental implicationsof thetiming of
their imprisonment. Her explorationfoundvery little
rigorousresearch aimed at fully understanding the
particular needs of imprisoned fathers and their
families

Whilstinthe UK thereisno provisionfor children
to beimprisoned with their fathers, other countries
within Europe have adapted to thisneed in specia
circumstances e.g. Denmark, Spain, Norway
(Rosenbergibid p.4). Itis, however, not thefocus
of thispaper to examinefurther thediffering provison
for parentsand children following sentenceand the
researchinto outcomesfor children but to focuson
the point of sentencing.

CHILDREN'’'S RIGHTS

Whilst researchers have explored theimpact on a
child’'swelfareof imprisoning aparent thelanguage
of children’srightsin the decision-making process
isarelatively new one.

Theideathat every individual person hasthe same
rightsisabout 200 yearsold (Burr et a, 2003) but it
was not until after the Second World War those
international rightsbecame codified under the 1950
Convention for the Protection of Human Rights
and Fundamental Freedoms.

It affirmed that there were some
rightsthat people possessed by virtue
of their humanity — some rights that
the state may not take away in any
circumstances and others that may
only be denied or compromised in
specifically defined circumstances
(Canton, 2008)
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It wassevera yearsbeforethe broader vulnerability
of children was acknowledged and given particular
recognition. The Declaration of the Rights of the
Child (United Nations, 1959) gave childrenrights
towe fareind uding devel opment, protection andfree
education.

Under theUN Convention onthe Rightsof the Child
(1989) (UNCRC) ‘participation’ asathird‘p’ was
introduced in additionto provision and protection.
TheUNCRC aimsto protect and promotechildren’s
rightsand welfarethrough aset of principlesmade
up of 54 legdly binding articles. 1t hasbeen signed
and ratified by every country except United States
and Somdia

Wyness (2006) suggeststhat children are now seen
asbeing“ more competent” and visiblebut that this
generates ambiguous responses from the adult
popul ation and competing discourses. Jenks(1996)
identifiesthat children are on the one hand seento
be cherished and on the other, are demonised and
thisambiguity extendsinto children’srightswitha
tension arising between children’sright towelfare
and children’sright to self-determination. If we
consider theposition of prisoners’ childrenthenit
could beargued that their rel ative neglect isbecause
they and their families are seen to be relatively
‘unworthy’ with further demoni sation on thisaccournt.

Children’srightsareacontested areawith somerights
being more argued over than others, in particular
parti cipation rightswhich are often seen asbeing
themost radical (Van BeureninBurr et al, ibid p
153). Twodiffering approachescan beidentifiedin
thisdebate: those philosophiesthat view children
asneeding adult protection and help, where adults
make decisionson behalf of achild (protectionist,
welfarist and care-teker) and thosethat view children
asneeding empowering o that they areableto make
decisionsontheir own behalf (participatory, rights-
based, liberationist).

Much of the debate around these differing strands
centresontheissueof children’scompetences. In
England the concept of ‘achild’ isanuncertain one.
Whilst theUN Convention, whichwasratified under
UK law under the1998 Human RightsAct, identifies
achild asaperson aged under 18, thelaw isvery
incongstent intheway it treats children and young
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people. Thus, the minimum age of criminal
responsibility, by which achild can beheld to be
responsiblefor her/hisactionsistenwhereastheage
of consent for sexual relationsis 16 and theage at
whicha'child’ hascitizen’srightstovoteis18.

Under the 1989 ChildrenAct, children are stated to
havetheright to be heard about matters affecting
their welfare. Thismeant that, for thefirsttimein
UK legidation, thewishesand feelingsof children
should besought whenthey wereinvolvedinjudicia
matters, such aswherethey should want toliveat
thetime of aparental divorce or when therewere
actionsto possibly taketheminto care under child
protection proceedings. When the Act was
introduced some commentators were concerned
about what they saw asthe potential for theAct to
undermine parental responsi bility and adult power
over children (Lansdown, 1994). Inpractice, there
has been a struggle to ensure that the wishes and
fedingsof childrenareheardin these Situationsand
itisthefocusof thisarticleto consider what would
bethe outcomeif thisexpectation was extrapol ated
to the situation of ascertaining children’sviewsat
the point of sentencing their parents(s).

Canton (2009, ibid p9) has pointed out:

Some infringements of rights are
deliberate and intrinsic to the
lawfully determined punishments.
Nigel Walker (1991) uses the
expression obiter punishment for
those effects that fall upon other
people...Healso discussesincidental
punishment - those consequences
which are not intrinsic to the
punishment but are side effects.

Thechildren of animprisoned parent arevery likely
to experienceboth obiter and incidental punishment
and Canton goesonto arguethat:

In principle it should be possible to
determinethelossof rightswhich are
a proper consequence of lawfully
determined punishment, whilst any
further loss, either obiter or
incidental, should be minimised or
maybe even compensated.
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Marshd | (2008) identifiesthe particular Articlesof
the UNCRC that, in her view, apply to the children
of prisoners. Writing as Scotland’s Commissioner
for Children and Young People she states that
children have the same rights as adults to the
protection of the Human RightsAct 1998 and the
ScotlandAct 1998 (ibid, p5). Thesesafeguardrights
under Article 8 of the European Convention on
Human Rights (ECHR) to respect for private and
familylife

It may be legitimate in some cases
to deprive a child of a parent’s care
through imprisonment of the parent.
However, because this involves a
breach of the fundamental right of
the child, the proportionality of the
interference should be considered in
each caseand theimpact on thechild
assessed and put into the balance.

Public safety and the prevention of disorder or crime
areidentified by the Convention aslegitimate ends
whichmight jugtify thedeprivation of family lifeand
it could be, Marshall argues, that alternatives to
prison that promotethe public order agendaat | east
aswell, whileinterferinglesswith children’srights,
should befavoured over imprisonment (ibid p8).

Inaddition Marshall highlightstherights, under the
UNCRC tofamily life (article 16); to benefit from
theguidance of aparent (articles5and 14); to know
and be cared for by parents (articles 7 and 8) and
to be separated from parentsonly wherethat isin
theinterestsof thechild (article9). Shestressesthe
importanceof article3.1 which says:

“Inall actions concerning children,
whether it is undertaken by public
or private social institutions, courts
of law, administrative authorities or
legislative bodies, the best interests
of the child shall be a primary
consideration” .

Withregard to article 12 of the Convention, Marshal
arguesthat, where decisionsthat are being made
affect children, they havetheright to expresstheir
viewsand must havethem takeninto account. There
areclearly chalengesin seeking children’sviewsat
the point of sentencing their parentstowhich | will
return later.
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Arethechallengesto respect therightsof thechild
at oddswith current sentencing policy? Theanswer
isinvariably “yes’.

SENTENCING POLICY

Theprimary roleof the Court isto punishtheoffender
andtotakeaccount of public safety and public order.
Criminal justice processesfocus on determining
individual guilt or innocence and punishing
lawbreakers. The focus on the offender and on
principlesof justiceand individual responsibility
principaly ignoresthosearound them.

At theend of thetwentieth century sentencing policy
in England and Wales adopted a ‘just deserts

approach inthe Criminal JusticeAct (CJA), 1991
(Easton and Piper, 2008). A seriesof ‘hurdles were
effectively set up with theimposition of custody in
caseswherethe* offenceisso seriousthat only’ such
a sentence could be justified. The retributivist
principlesonwhichthisAct werebased could have
provided an opportunity to addresstherightsand
needs of children when taking account of personal

mitigating factorsfor the offender. Themajority of
offences for which females are imprisoned are
invariably thosefalling bel ow thisthreshold. 1n2007
more women were sent to prison, in England and
Wales, for shoplifting offencesthan for any other
offence (Epstein, 2010).

Within this framework, two important Court of
Appeal decisions, in 2001 and 2002, have both
stressed the importance of giving due regard to
children’s rights and needs when considering
imprisoning amother (Epstein, ibid).

In2001, Lord Phillips, ingiving judgment, described
“thebalancing exerciss” which hasto becarried out
when a woman who is the carer of dependent
childrenisconvicted of animprisonable offence.
Thisisthebaancethat weighsthe ECHRArticle8
rightsof the parent and child against the seriousness
of the offence.

“ It goeswithout saying that since 2nd
October 2000 sentencing courts
have been public authorities within
the meaning of section 6 of the
Human Rights Act. If the passing of
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a custodial sentence involves the
separation of a mother fromher very
young child (or, indeed, from any of
her children) the sentencing court is
bound by section 6(1) to carry out
the balancing exercise identified by
HaleL.J.inInreW and B (Children)
at para 54, especially at sub-para
(iti) ... before deciding that the
seriousness of the offencejustifiesthe
separation of mother and child. If
the court does not have sufficient
information about the likely
consequences of the compulsory
separation, it must, in compliance
with its obligations under section
6(1), ask for more. It will nolonger
be permissible, if it ever was, for a
court to choose a custodial sentence
merely because the mother’swant of
means and her commitments to her
children appear to make a fine or
community sentence inappropriate,
if the seriousness of the offence does
not itself warrant a custodial
sentence. In such circumstances it
must ensure that the relevant
statutory authorities and/or
voluntary organisations provide a
viable properly packaged solution
designed to ensure that the mother
can be punished adequately for her
offence without the necessity of
taking her into custody away from
her children.

(R (ontheapplication of Pand Q)

v Secretary of Statefor the Home
Department [2001] EWCA Civ

1151)

Thefollowing year Lord Chief Justice Woolf, heard
the appeal of alone parent of two children age 11
and 14. Shewon her gpped against an eight-month
prison sentence. Lord Woolf said: “with amother
whoisthesole support of two young children, asis
the case here, the judge has to bear in mind the
consequencesto those childrenif thesolecareris
senttoprison”.
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Piper (2007) argues that retributivist principles
should be applied to impact factors in a more
structured way, asamatter of principle, not mercy
or compassion. A rights perspective for children
would be cons stent with thisapproach.

PRACTICE ISSUES FOR COURTS AND
REPORT WRITERS.

Althoughthereisincreasing concernto ensurethat
the voice of the child isheard in many aspects of
their lives and in wider social policy, little
cons deration hasbeen given to accessing thevoice
of offenders childrenat thepoint of decison-making
which could haveaconsderableimpact ontheir lives
i.e. whether or not toimprison their parent.

In her review into vulnerablefemale offendersin
England and Wales, Corston (2007) recommended
that a separate report into the likely impact of
imprisonment on a child was prepared when
cons deration was being givento theimprisonment
of amother. Thiswas one of only three, out of a
total of 43, recommendationsin thereport which
wasrejected. The Labour Government argued that
therewassufficient information about thisaready in
the probation officers’ pre-sentencereport. Thisis
likely to be a view with which many probation
officersinEnglandwould disagree: but (Snceinstead
of but?) there are no guidelines to dictate that
information about children should beincluded except
wherethey might beat risk from an offender.

Inasmdl-scaesurvey of SER (socid enquiry report)
practicein Scotland, where criminal justice social
workers preparereports, Marsnall (ibid) found that
therewassignificant variationintheextent towhich
SERstook account of theinterests, viewsand rights
of childrenwho would beaffected by imprisonment.
Onethird of her sample of 25 said that thesewere
reflected routinely intheir reportsbut almost haf of
therespondentsthought they werereflected infew
or none. Themgority of respondentsthought there
wasvaluein extending the use of SERsspecificaly
to cover affected children and almost all thought
therewould bevaueinintroducing aseparate child
impact statement.
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A small-scalepil ot study to explorethe experiences
of children with a parent in prison in Scotland
highlighted someof thedifficultiesin carrying out
researchinthisarea. (Loureiro, 2010 p21). Many
parentsdeclined their children’sparticipationfor a
variety of reasons, including their view that thechild
would not fedl comfortabletalking about suchissues.
Of thesmall sample, themgjority would havewished
to make representation to the Judgeat Court, mostly
at thelevel of expressing their potential distressif
the parent were to be imprisoned. However, in
debating the Criminal Justice and Licensing
(Scotland) Bill, the Scottish Parliament (2010)
rejected an amendment proposing that the Court
should congder “ responsibilitiesthe offender hasfor
the care of children or dependent adults’. Whilst
acknowledging surpriseat thefact that information
about childrenwasabsent from socia inquiry reports
ina“significant number of instances’, arguments
were accepted which centred on the need for
consistency of treatment and fairnesstovictims.

Whilgt thedecisionnot toincludethisamendment in
therecent Scottish Act (2010) wasadisappointment
for children’srightscampaignersit highlightssome
of the dilemmasthat need to be considered:

e All children have rights under UNCRC but
clearly in many cases other factors will take
precedencein deciding the punishment for an
offender. Many prisonersare parentsand being
a parent cannot bring a “get-out-of-jail-free
card”. Under what circumstances should the
children’srights‘tip thebalance’ infavour of a
non-custodial option?

e Shouldthechild svoicebeheardand, if so, how
could that be done“authentically” i.e. not under
threat or inaway that madethemfed guilty that
they had not been able to affect the court
sentence positively? What about achild who
would berelieved to seetheir parent imprisoned
for aperiod?

e At what age would a child be considered
“competent” togiveaview? What about learning
disabled children or those with relevant mental
health problems?

e Whowould provideinformation to the Court
about theimpact on achild and at what pointin
the sentencing process? In a briefing paper
QUNO (2010) haveidentified questionsthat
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could be considered at every stage, including
the bail decision. What are the resource
implicationsof implementing these proposals?

e Areprobation officerstheright professonasto
prepare areport or should the Court informant
be a child-care specialist? How would an
appropriate assessment be conducted intime
scales appropriateto the other demandsonthe
Court?

e Howwould*justice beaddressedindedingwith
different adults—lone mothers/ fathers; non-
parentswho are co-defendants?

Whilst the Council of Europe’s European Prison
Rules, updatedin 2006, mentionyoung childrenliving
withimprisoned mothers, thereisvery littleguidance
with regard to them. Thereisno overall policy
direction for working from achild’s perspective
across al policy areasin the field of prisoners

children. The UN Committee onthe Rightsof the
Child hasagreedtoholdaDay of Genera Discusson
onthechildren of prisonersin September 2011, the
first timethat any UN body haslooked in detail at
thistopic. Thiscould mark thebeginning of agreater
recognition of the child’s rights and needs, with
possible guidelines for States to follow. In the
meantime, attemptsto addresstheissues, such as
thosein Scotland, deserve attention in the complex
areas of balancing therightsand needs of children
against the other determinants in the sentencing
Process.

CONCLUSION

Inthisarticle! have sought to show why achild’s
rights perspectiveisan important oneto betaken
into account in the sentencing process and have
highlighted someof thepracticeissuesand dilemmas
that need to beaddressedin sodoing. Childrenare
indirect victimsinthe processand should bethought
of assuch, inthesameway that greeter attentionis
now giventothoseidentified asthedirect victimsof
acrime.

Children need to beviewed in court asindividuals
with their own rightsand not just as extensions of
their parent. The sentencing court needstobeina
positiontobaanceal thevaried interestsinvolved,
including those of the children and consideration of
the paramountcy principle of the‘ best interests of
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thechild’ should play amore prominent roleinthe
balancing. Itisdifficult to seehow achild’srights
under article 8 of the ECHR can be taken into
account unlessaseparatereliable assessment of the
likely impact onthemisavailableto the Court through
acons stent, systematic process.

| would arguethat there are complex and competing
perspectivesto be considered but that the debate
should not beignored if children’srightsareto be
respected. Research needs to be carried out to
identify the extent to which different states, if any,
have adopted the South African approach and the
waysinwhichtheproblemsidentifiedintheprevious
section have been, or could be, addressed by all
playersin the sentencing process.
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