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ABSTRACT

This article provides the background to the
European Union’s Framework Decision on the
transfer of probation measures and alternative
sanctions. It describes the implementation
process outlining some lessons learned and
practical steps prioritised to implement the
Framework Decision in Ireland. It provides
suggestions for others addressing the same
challenge. The article highlights the need for
leadership and pro-active management of the
implementation process, clear and accessible
information on sanctions available and how they
are managed in each jurisdiction and the
importance of a single point of contact or
international desk. It emphasises the need for
an effective stakeholder communication
strategy. Some suggestions are made on the
development of the competent authority to
manage incoming and outgoing orders. The
article concludes by identifying significant
benefits available through an effective
implementation of the Framework Decision.
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The EU Framework Decision? on probation and
aternative sanctions® (FD) stipul atesthat on 6™ of
December 2011, offenders who have been
sentenced to asupervised non-custodial sanction
inanother EU member state than wherethey live
can servethelr sentencein their home country. All
EU countries are expected to take the necessary
stepsto enableimplementation by that date.

BACKGROUND

Theincreased mohility of European citizensandthe
absence of agreement on thetransfer of probation
sanction supervis on between jurisdictionshavebeen
seen ascontributing to anincreased number of cases
wherecitizensfound guilty of offencesin another
Member State which, in normal circumstances,
would merit a supervised probation period or
aternative sanction rather than aperiodin custody
have been at risk of custodial sanction because of
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the practical and legal difficulties in imposing
probation supervised sanctions outside the
jurisdiction of the sentencing State.

Where non-resident nationals of other member
states or personsresiding abroad were concerned
courts were thought to be reluctant to pass a
sentencewhichit wasnot certainwould be put into
effectinanother country.

In 1964 the Council of Europe Convention onthe
Supervision of Conditionally Sentenced or
Conditionally Released Offenders (CETS51)* set
out to addressthisissue. Itsaim wasto supervise
released offenders and provide such assistance as
might be necessary to ensuretheir rehabilitationin
their country of residence. The Conventionachieved
only limited gpplication (Sgnaturesand ratifications’)
and little real impact in practice in facilitating
supervision of such offendersintheir homecountry.

As a result, with ever increasing mobility and
movement between States, there hasremained an
identified risk of increased use of custody for non-
resident nationals of other member states,
unnecessary disruption of persond, socid andfamily
circumstancesfor individuasand higher costs.

FRAMEWORK DECISION 2008/947/JHA

A joint German/Frenchinitiative beginning in 2006
sought to devel op amutua recognitioninstrument
which could replacethe COE convention and which
could be of benefit to Member States and those
who could be offered the possibility of servingtheir
probation period or dternativesanctionintheir home
country. Negotiations concluded at theend of 2008
with agreement on Framework Decision 2008/
A7/HA.

The principal aims of the Framework Decision,
as negotiated, are to facilitate the social
rehabilitation of sentenced persons, improvethe
protection of victimsand the general public and
facilitate the application of suitable probation
measures and alternative sanctions in case of
offenderswho do not livein the State of conviction.

Thetext of the Decision hasto beagreed by all 27
Member States to enable the Council to act
unanimously. It is mandatory for al States to
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implement the FD; thereisno discretiontoratify or
not. Whilethe FD isbinding onal states, theform
and method of implementationisleft to each nationa
authority. It must, as a Framework Decision, be
transposed into national law to detail how it will
operatein the State concerned.

The key purposes of the FD as agreed can be
summarised as.

1. Offering theconvicted personthepossibility to
returntotheir home country andto bedealt with
there by way of probation measures or
aternative sanctionswhich have beenimposed
by another Member State;

2. Ensuring that the supervision of measuresisas
cong stent as practicable with theintentions of
the sentencing Court even though the person
hasreturned to their home State.

IRELAND AND THE FRAMEWORK
DECISION

Inlrdland migrationinwardsand outwardsfor longer
and shorter periods haslong been part of normal
life. The Probation Service hasbeen familiar with
thechalengesthismobility and movement givesrise
to and evolved (and negotiated), over the years,
voluntary arrangementsto mitigate obstaclesand
facilitate, in many instances, effectivesupervisonin
Ireland and in other jurisdictions of personswho
moveor returnto their place of residence.

For the Criminal Justice Systemin Ireland, andthe
Probation Servicein particular, the FD providesan
opportunity to structureand formalise management
of community sanctionsmadein other jurisdictions
In respect of personsresident in Ireland and vice-
versa. It also extends the network of Stateswith
whom arrangements can bereadily implemented
and providesaclear conggent structurewithinwhich
to speedily implement actions.

This article does not seek to provide detailed
historical background analysis of the FD, of the
Issuesand challengesin harmonising sanctionsor
general criminal justice policy priorities. For
consideration of broader FD considerationsthere
arerelevant articles and contributions available
through the CEP website? and other publications'.
Inthisarticlewewill outline some of thelessons
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learned and necessary practical stepsprioritised and
taken to implement the FD in Ireland and provide
some suggestionsfor actionsfor othersaddressing
thesamechallenge.

HOW IRELAND BEGAN PLANNING
FOR THE FD

Implementation group

To ensurethat the required actionswere planned,
preparations made and target achieved it was
essentid that clear respong bilitiesand actionswere
assigned. The Probation Service, with the
Department of Justiceand Equality, decided totake
on that responsibility and to lead the preparation
for theimplementation of the FD inIreland.

Animplementation group wasestablished withthe
task of identifying and resolving themany complex
issues associated with the Framework Decision.
The membership of the implementation group
comprises of six senior officials including
representatives from the policy and legidative
divisions of the Department of Justice and
management and practitioner representativesfrom
the Probation Service. It engageswith Courtsand
other branches of the Criminal Justice System to
addressparticular issues. Theimplementation group
continues to meet and work co-operatively in
managing progresson al aspectsof the Framework
Decision and keeping it asapriority ontheagenda
from aDepartment and Service perspective.

FD implementation will be most efficient and
successful whereit maintainsclose co-operation and
working between the organi sationsresponsiblefor
theday-to-day management of community sanctions,
key criminal Justice System partnersand thepolicy
makersand draftersof thelegidation.

Mapping the issues and processes

The Servicebegan the processby hosting an expert
meeting bringing relevant stakeholders and
important partnersin Ireland and international ly
together to identify steps and actionsto achieve
Specific outcomes.

\ol. 2 no. 2

In October 2009 the Probation Servicein Ireland,
in conjunctionwith CEP, hosted the expert meeting
in Dublin on the implementation process®. The
conference was attended by policy makersfrom
relevant Minigtriesand dd egatesfrom key Probation
organisations across Europe®. Attendance from
jurisdictionswheretherewaslikely to bemovement
of offenderswasimportant aswasthe participation
of jurisdictionsand bodieswith expertise, interest
and a commitment to shared learning and
preparation.’®.

Theexpert meetingin Dublinwascritica inplacing
the Framework Decision ontheagendafor policy
makers and practitioners in Ireland and the
international partnersin attendancein areal and
practical manner. For many present it wasafirst
opportunity to sit down together and debate the
issues, jointly draw up aroad map to progressthe
work and take ownership of issuesarising.

Arising from the Dublin meeting a next steps
document™ was devel oped identifying necessary
actions under the headings of general steps,
competent authority, legislation, progressing
objectives and additional steps. The next steps
document serves as a road map for the
implementation process.

General Steps

Therecommended first stepistheestablishing of a
high level implementation group with clear
instructions and targets to take ownership and
responsbility for theimplementation. Themandate
should require the group to plan and map the
necessary processes, engage relevant partnersat
home and abroad, ensure decision and progresson
necessary actionsand deliver the FD in practice.
Thisneeded to be undertaken from the viewpoint
of both theissuing and executing state, consideration
of the measures and processes outlined in the
Framework Decisionand reconciling themwiththe
principlesand practicesin Irish law.
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Information and Communication

Communication regarding all aspects of the
Framework Decisionto key stakeholdersiscritica
to completeal| necessary preparationsand achieve
effectiveimplementation.

It isimperativethat the organisationstasked with
supervising community sanctionshave knowledge
of and aconfidenceintheconsstent and high qudity
execution of sanctionsin other member States.
Good information sharing and communicationis
therefore critical for all authorities and services
across Europe.

Inlreland animmediate priority in February 2010
wasthe establishing of acentrd Internationa Desk
in the Probation Service to manage and monitor
exiging voluntary arrangementswith servicesinother
jurisdictions, disseminateinformation on community
sanctionsavailablein Ireland and to act asacentra
gateway and contact point on FD and transfer
related enquiries.

At that stagethe main contactswerewith Northern
Ireland, Scotland and England and Wales and
arrangements in place are voluntary. These are
jurisdictions where thereistraditional and easy
mobility with largevolumesof ‘traffic’ toandfrom
Ireland. Itisexpected that the number of other states
engaging with the International Desk will increase
over time with ever increasing mobility across
Europeand astrandfer of supervisonbecomesmore
recogni sed and considered asan option.

The International Desk functions as a help and
advicedesk to other jurisdictionsand hasbuiltup a
knowledge and practiceexpertisewhichwill further
assistin promoting best practice. It isimportant that
thisfadility iscentralised and actively managed within
the Probation Serviceto sourceor providetimely
information regarding the alternative measuresin
eachMember Stateand availablearrangements, e.g.
information ontheavailability of addiction treatment
inparticular Stuetions.

Thelnternational Desk assistsinidentifying and
mapping key Stateswith whom most inward and
outward trandfersarelikdy. To supplement thisdata
the Probation Service had the benefit of datafrom
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a cultural diversity survey of Service clients
conducted in 2009 and was repeated in 2011'2.
The International Desk has proven to be an
important and val uable resourcein the efficient
management of internationd * traffic’ andinformeation.

Our experienceindicatesthat an International Desk
or equivalent should be established asapriority in

all participating sates.

To promote knowledge and understanding of the
Framework Decision in addition to hosting the
Framework Decision seminar with CEPan article
was publishedin Irish Probation Journal 2009 on
the Framework Decision®® and discussionswere
initiated with other Crimind Justice stakeholdersand
key partners. It is important that maximum
information and clarity isprovided todl interested
partiesto minimiseconfuson, misunderstanding and
frudration.

Thereisaresponsibility on each member stateto
drivethiscommunication processso that information
isavailableto judges, prosecutors, defencecounsd,
offendersand supervising agenciesonthepossible
options of supervision transfer. The Probation
Service, inmost states, isbest placed for thistask
having the necessary knowledge, expertise and
interest intheimplementation of the FD.

Inthe Probation Service, al staff will bebriefed on
the key components of the Framework Decision
andtheimplicationsfor practice. A particular critica
success factor is that Judiciary and Court
professional sareinformed about the Framework
Decison, theprocessfor transfer and thesupervison
arrangements should an offender return to their
home country. They must have confidence that
offenderswill be supervised appropriately if they
returntotheir homejurisdiction.

There is a key role for Probation Services in
informing Courts and authorities about the
Framework Decision and the execution of
community sanctionsand measuresin other States.
Theactive promotion and communication of shared
understanding of how sanctionsand measuresare
managed and enforced in each jurisdiction will
develop confidenceintheimplementation acrossall
States. Thisinformation exchangewill beon-going
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but isof particular importanceintheearly stagesof
implementation as Judgesand other authoritiesneed
to beinformed of the possibility of supervisionin
the offender’ shome State should they wishtoreturn
home.

The Competent Authority

Intheearly discussionsin Brusselsin developing
the FD thedefinition and functionsof the Competent
Authority was a matter of much complex and
detailed discussion.

Article 3(1) of the Framework Decision obliges
each Member State to inform the General
Secretariat which authority or authorities are
competent to act inthesituation wherethe Member
Stateistheissuing or executing state. Each state
needsto decide

1) whether they will have severa or oneAuthority
andii) whowill staff the competent authority.

With 27 separate States and multiple Criminal
Justiceauthoritiesthe establishing of the Competent
Authority isacritical stepineachjurisdictionto
enablethepractica application of the FD and bring
the ‘foreign order’ into being in the issuing and
executingjurisdictions. Itisessentid toidentify within
each jurisdiction the functions, key players,
responsible persons and legislative or other
requirementsto set up and empower the Competent
Authority within nationa regul ationscons stent with
therequirementsof theFD withtimelinesand targets.

Member Statesare obliged to accept decisionsby
the competent authoritiesof theother Member States
regardlessof whether or not their own competent
authority would take such adecisionintheir own
State.

On practical grounds, based on Irish experience,
there is a strong argument to establish just one
nationd authority, acting asacdearinghouse, towhich
all applications are forwarded and managed. It
would undertake the functions of making
determinations, adapting thesanction, if necessary,
to the law of the State, liaise with Courts where
necessary and generally expedite applications.
Allowing each individual Court office to
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communicate with opposite numbersin any one of
27 Member Statesrisksbeing arecipefor chaos
and not feasiblein practice.

A number of member statesare presently debating
the composition of the most appropriate form of
competent authority for their own State. Thereseems
genera agreement on having asfew authoritiesas
possibleand designating onecentral authority to act
asaconduct for orders“inand out”.

InIrdland thefunctionsof the Competent Authority
are recognised as primarily administrative; the
acceptance/non-acceptance of Ordersand requests
from other States, the preparation of the necessary
documentation e.g. verification of the completion
of the certificate and judgment in compliancewith
thelegidation, sending documentationtoanominated
Judge/Court for decisions/endorsement. A
nominated Judge/Court will ded withjudicid aspects
of the Competent Authority brief and make the
judicid decisonsregardingthetransferring Orders.

The Competent Authority should provide protocols
and procedureson how itwill function. Theauthority
will requiretwo clear task lists—onefor sending
information and another for receiving information
with check liststo facilitate clarity of information
exchange.

InIreland the Competent Authority will belocated
in the Department of Justice with close liaison
maintai ned with the Probation Serviceregarding
supervision arrangements, with the Courts Service
and the nominated Judge and with the competent
authoritiesin other member states. Therewill bean
advisory group supporting the Competent Authority
with representativesfrom the Probation Service,
Department of Justice and the Courtsand aJudge
nominated by legidation.

Legislation

Itisaredity that egidation, proceduresand practice
in sentencing, probation decisionsand applicable
procedures and practices in member States are
divergent. It has been areal challenge to find a
common solution for amechanism of cross-border
recognition and supervision. Asaresult there has
had to be compromisesand flexibility builtintothe
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final FD document which, at times, can appear
overly complex and qualified.

TheFramework Decison alowstheexecuting seate
a certain degree of manoeuvre in adapting the
measure if it isincompatible with the law of the
executing stateintermsof natureor duration (Art.
9sect. 1). Whileitisexpected that most Statesdo
havemost of thesanctionsoutlinedinArt. 4 sect. 1
andwillingnesstofacilitatetrandfer, thetransposing
of the Framework Decision into national law is
necessary to give authority toimplementation and
enforcement in practiceinissuing and executing
States.

It will be essential that decision on and legal
arrangementsfor gppropriate Competent Authorities
arecompleted at the earliest possible point intime
tofacilitate, among other priorities, refinement of
decision and implementation practices and the
circulation and exchange of information among
States, local stakeholdersand relevant interests.

It is therefore necessary that there is timely
examination of existing legid ation to establish how
it fitswith the Framework Decision and whether
legislative amendments are required. This is
particularly important asthe processand timeline
for legidative changes can be complex and lengthy.

In Ireland new legislation to provide a modern
statement of thelaw governing theroleand use of
the Probation Service and to give effect to the
Framework Decisionispart of the Government’s
planned legidative programmeand in preparation.
Full provisoninlawislikely totakeuntil 2013. In
the meantime agreed voluntary arrangementswill
continue.

PROGRESSING OBJECTIVES —
PRACTICE CONSIDERATIONS FROM
THE IRISH EXPERIENCE

In successfully implementing the Framework
Decison, amgor chdlengeisto maketrans-naiond
supervision effective a ongside the opportunity to
make probation a valued option for offenders
throughout al Member States.
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Oncethe person hasreturned under the Framework
Decision processto their home Stateand thehome
country hastaken responsibility for supervision of
the probation measures or dternative sanctionsany
subsequent decisions are best be taken by the
executing Saterather thantheissuing sate. Thiswas
conddered & somelength during theexpert meetings
prior to drafting the FD and there was a clear
message that, as far as possible, such decisions
should beinthe hands of the executing State.

It does seem moreintheinterest of justiceand of
finding appropriate responses to the person’s
Stuation and behaviour to givethisresponghility to
the appropriate authority in the State where the
person now lives, towherethe supervision hasbeen
transferred rather thanto revert totheissuing State
where the matter has, for all purposes, been
disposed of by way of the Framework Decision.

Within the Framework Decision thereisan option
of referring back in somelimited circumstances. A
Member State can make a declaration that the
authority/jurisdiction for these decisions shall be
transferred back to theissuing state whenever the
competent authority of the executing state
determinesthat such asubseguent decisoninvolving
a custodial sentence may be the appropriate
responseto the person’snon-compliancewith the
measures/aternative sanctions. Ingeneral however
it does appear most appropriatein most instances
toleavethe ultimate decision on any modification
of themeasuresor the revocation and consequences
inthe hands of the executing State.

[t will bevery important for thelegidlator and for
the practitioner to establish gppropriate mechanisms
to ensurethat authoritiesinissuing and executing
States co-operate in determining the adequate
responseto the person not complyingwiththeterms
of aconditional sentenceor alternative sanctionto
minimisereferra sback and maximisetheauthority
of the supervising authority intheexecuting State.

INFORMATION AND FD PROJECT
MANAGEMENT ACROSS EUROPE

A critical eement of the operation and management
of the Framework Decisionwill bethepreparation
and exchange of information on available sanctions
acrossjurisdictionsin clear and smplelanguage.
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Thisinformation isbest managed usingacommon
template completed by each individual State. An
initial exercise in developing a shared body of
information was undertaken during the Belgian
presidency in 2010 and presented at an expert
conferencein Durbuy*4.

Thel STEPproject wasestablished in June2011to
follow up on actionsfrom the Durbuy conference.
Itiscollating datato devel op aDatabaseto enable
sentencersand competent authoritiesto establisha
mutua agreement and understanding for thetransfer
between the | ssuing Stateand the Executing State.
ISTEP will produce an (electronic) European
Handbook containing an overview of all obstacles
(and solutions) to theimplementation of the FD and
an I|mplementation Guidance/Suggested Steps, a
range of Scenarios, Flowcharts, and Case Studies®™.

The FD implementation across Europe needsto be
monitored and managed on along-term on-going
basis using national and international data and
experienceto identify and review trends, patterns
and blockages as they emerge and good
communication to resolveissuesasthey arise. It
will be essential that relevant data on FD
applications, decisonand ‘traffic’ ineach Stateand
acrossall jurisdictionsisgathered, reviewed and
evauated. Commissoned research and study onthe
on-going implementation could provideval uable
assessment and recommendations.

Tobeeffective, user friendly and used in practice
(avoiding thefate of the 1964 Council of Europe
Convention on the Supervision of Conditionally
Sentenced or Conditionally Released Offenders!®)
the Framework Decision needs to be a living
document actively managed with real and effective
processes. It will need to be maintained, updated
and easily availableacross Europe.

A long-term central mechanism or body would
appear essential to managethesetasks, co-ordinate
communication and report asnecessary aswell as
to‘champion’ the pro-activeimplementation of the
FD.
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CONCLUSION — NEXT STEPS

WhilethisEU Framework Decisionisoneof the
more complex legal textsintheareaof European
judicia co-operation andit will beachallengefor
each Member State to implement in the national
legidationitisamog exciting andinnovativestepin
reducing the use of custody for non-resident
nationalsof other member Statesand inminimising
unnecessary disruption of persond, socid andfamily
circumstancesfor individuals. It is of particular
importance that it is implemented so that the
practitioners, Courtsand supervisors, feel at ease
making useof it, confident that the decisionswill be
carried out appropriately and consistently and have
clear understanding and expectation of outcomes.

Theaim of facilitating social rehabilitation of the
sentenced person who ordinarily residesin another
Member Stateswill only bereachedif practitioners,
if the courts, the prosecutors and the probation
servicesmake active use of the possibilitiesoffered
by thisFramework Decision.

The aims of the Framework Decision through
nationd implementationmust beactively championed
and progressed rather than alowedto smply siton
the shelf. Therefore a responsible and expert
implementation team with a comprehensive
information database, Justice‘family’ commitment
and pro-active management isessential .

Throughout implementation preparationsandinthis
articletheimportance on good information, clarity
inunderstanding and communication, ‘joined up’
service co-ordination acrossbordersand simplest
possible processesare key factorsin preparing for
effective and efficient implementation of the
Framework Decisoninadl jurisdictions.

The 2006 joint German/French initiative has now
led to the implementation of the Framework
Decision providing the possibility of serving their
probation period or dternativesanctioninthelir home
country. Itisavaluable, humane and potentially
extremely beneficid resolutionfor aburdensomeand
increasng EU problem for theindividuas, families
and Statesinvolved. Itisinall our intereststo make
thiswork through co-ordinated and co-operative
implementation of the Framework Decisoninevery
juridiction.
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NOTES

! Geary McNally is Assistant Director of Operations at
the Probation Service (email: gpmcnally @probation.ie).
Ita Burke is Regional Manager for Human Resources
(with responsibility for Probation Service project for
preparation and implementation of FD 2008/947/JHA)
(email: ijburke@probation.i€).

Framework Decisionswere aprimary means, up to the
end of 2009, of establishing structures and legal
formul ae used to enabl e inter-State collaboration to be
effective in specific criminal law issues. Article 34 of
the Amsterdam Treaty on European Union asamended
by the Nice Treaty provided the legal basis for
Framework Decisions. Framework Decisions ceased
after the Lisbon Treaty and have been replaced by EU
authority to enact directives and regulations. Actions
inrelation to existing FDs continuein place.
COUNCIL FRAMEWORK DECISION 2008/947/HA of
27 November 2008 on the application of the principle of
mutual recognition to judgments and probation
decisions with a view to the supervision of probation
measures and alternative sanctions. http://
eurlex.europa.eu/LexUriServ/
LexUriServ.do?uri=0J:L:2008:337:0102:0122:
EN:PDF

Convention on the Supervision of Conditionally
Sentenced or Conditionally Released Offenders 30
November 1964 CETS51. http://conventions.coe.int/
treaty/en/TreatiesHtml/051.htm
http://conventions.coe.int/Treaty/Commun/
ChercheSig.agp?NT=051& CM=1& DF=& CL=ENG
http:/AMww.cepprobation.org/
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Deprivation of Liberty in the European Union’ Acta
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Presentations and the report from the Expert Meeting
on the Implementation of the Framework Decision on
Probationin Dublin, 7-8th October 2009 can be accessed
at and downloaded from http://www.cepprobation.or g/
news/116/228/r eport-dublin-expert-meeting-on-the-
implementation-of-the-framewor k-decison-on-
probation
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Belgium, Catalunya (Spain), Denmark, Estonia,
Germany, Guernsey, Hungary, Ireland, Isle of Man,
Jersey, Lithuania, Luxembourg, Malta, Netherlands,
Northern Ireland, Norway, Poland, Portugal, Romania,
Scotland, Slovakia, Spain, Sweden, United Kingdom.
A further expert meeting was hosted by the Belgium
presidency in July 2010in Durbuy, Belgiumin July 2010.
It examined practical ‘realities’ such as consent,
adaptation and enforcement and the challenges in
interpretation and application across jurisdictions and
progressed work on the development of a shared
information database on probation measures and
community sanctions. Presentations and report from
the Conference in Durbuy, 7-9th July 2010 can be
accessed at and downloaded from http://
www.cepprobation.or g/news/116/272/pr esentations-
durbuy-confer ence-on-legislative-and-pr actical-
implementation-of-the-framewor k-decision

The document is available at http://www.
cepprobation.org/uploaded_files/
Pres% 20Dub% 2009% 20Steps.pdf

Fernee, U and Burke, | (2010) Cultural Diversity and
the Probation Service. Irish Probation Journal
Vol 7 140-151 www.probation.ie/ pws/
websitepublishingdec09.nsf/Content/
Irish+Probation+Jour nal+2010+Years

O’ Donovan, D (2009) Transfer of Probation Supervision
betweenMember States: An EU Initiative. Irish
Probation Journa Vol 6 77-90 http:/iwww.probation.ie/
pws/websitepublishingdec09.nsf/Content/
[rish+Probation+Jour nal+2009+Years

Presentations and report from the Conferencein Durbuy,
Belgium 7-9th July 2010 can be accessed at and
downloaded from http://www.cepprobation.or g/news/
116/272/presentations-dur buy-conference-on-
legislative-and-practical-implementation-of-the-
framework-decision

The ISTEP project began in June 2011 and is to be
complete by June 2013. For moreinformation regarding
| STEP contact the project manager, Craig Georgiou, on
craig.geor giou@noms.gsi.gov.uk

See footnotes 3 and 4.
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