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Introduction

There is a striking and inherently counterintuitive feature of the use of the prison as a preventive
measure in criminal proceedings: a person presumed innocent in accordance with the law and the
requirements of civic trust is deprived of liberty while it is still not, at least legally speaking, clear
whetherhe orshe has committed a criminal offence.! Thus, the person’sliberty or physical freedom
— which is one of the most fundamental values of the European legal order enshrined in Article 5 of
the European Convention on Human Rights and Article 6 of the Charter of Fundamental Rights of the
European Union — is provisionally taken in relation to a criminal offence, which may have in reality
not been committed by the person concerned.

This contrast between the importance of the values at stake and the possible outcome of the
legal process requires that the use of pre-trial detention is strictly circumscribed in accordance with
the rule of law and the protection from arbitrariness.? That action primarily commands the
identification of risks and the associated adverse effects of pre-trial detention, some of which will be
briefly outlined below.

The risks and effects of the overuse of pre-trial detention

There are many aspects of public policy in the criminal justice sphere and individual rights of those
concerned that are affected by the overuse of pre-trial detention. Research has shown that in
general three dimensions of system performance in corrections are particularly affected by the
overuse of the prison: accountability, efficiency, and effectiveness of the system asawhole .2

The overuse of pre-trial detention adversely affects the occupancy ratesin prisons and the global
problem of prison overcrowding. While it is difficult to establish the exact extent to which the
overuse of pre-trial detention causes prison overcrowding, it is clear that those held in pre-trial
detention amount to a substantial number of detainees at any given time in prisons in Europe and
across the world. In particular, it is considered that within the European Union (“EU”) area pre-trial
detainees make up roughly one fifth of the prison population,* while at the level of the Council of
Europe pre-trial detainees account for approximately one fourth of the overall prison population.®
Similarly, globally, up to a third of the total prison population are pre-trial detainees.®
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It is therefore safe to assume that overcrowding often occurs in connection with the overuse of
pre-trial detention.” Moreover, it is not surprising that in its pilot and leading judgments® the
European Court of Human Rights has addressed the issue of overuse of pre-trial detention and the
related problem of prison overcrowding as systemic human rights issues, in respect of which it has
indicated to Governments the solutions that needed to be taken in order to address the impugned
situation.®

The pre-trial detentionis also expensive. The costs of pre-trial detention affectthe allocation of
public resources within the criminal justice system and across other sectors of public expenditure.
Globally the budget allocated to the prison system is considered to be largely inadequate .’® At the
European level, in 2018 the daily amount spent for the detention in custody of one person was 68
Euros.’! This figure should also be viewed against the fact that at the EU level government
expenditure for public order and safety in 2018 amounted to 1.7 % of the gross domestic product,
out of which only 0.2 % was allocated to prisons.? At the same time, it is worth noting that
according to some estimates the costs of non-custodial measures or sanctions are lower than the
costs of detention.®?

The overuse of pre-trial detention and the related problem of prison overcrowding are also
capable of undermining the principles of mutual recognition and trust in the cooperation between
states. Thus, in so far as relevant for the cooperation within the EU, the Court of Justice of the
European Union has made it clear in the context of the European Arrest Warrant that the principles
of mutual recognition and trust cannot be used to override the adverse effects of systemic problems
of inadequate prison conditions.*

At the individual level, unwarranted pre-trial detention can have devastating effects on the
person concerned and his or her family, and by extension, on the society as a whole. There is
evidence showingthat persons remanded in pre-trialdetention experience seriousand sometimes
irreversible impacts on their livelihood, family, and health.'® Suicide rates are also very high in pre-
trial detention.® Studies have shown that the overuse of pre-trial detention in reality gives rise to
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greater risk of crime,?” and is often associated with discrimination and prejudice against the most
vulnerable groupsin a society.*®

Conclusion

It is clear from the above that the overuse of pre-trial detention is a public policy concern which is
capable of causing different dysfunctions of the criminal justice and global social systems. These
dysfunctions, inturn, undermine the rule of law and lead to various breaches of humanrights.

It is therefore critical for national governments and the EU to further their efforts in developing
alternativesto pre-trial detention. In that respect, the work should be done on promoting probation
and empowering the probation services to take on a more important role in ensuring that through
the supervision, guidance and assistance, the individual rights of those concerned and the
community safety considerations are properly balanced.
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